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In Reno v. American Civil Liberties Union, the Supreme Court’s first
significant attempt to address the application of the First Amendment to the
internet, the Court declined to qualify “the level of First Amendment scru-
tiny that should be applied to this medium.”! The Court explained that “the
vast democratic forums of the Internet” have not “been subject to the type of
government supervision and regulation that has attended the broadcast in-
dustry,” and “the Internet is not as ‘invasive’ as radio or television.”> Com-
paring regulation of the internet to a previous congressional attempt to
regulate “indecent” commercial telephone messages, the Court noted that an
internet user generally must take affirmative steps to receive potentially
troubling communications.> The Court observed that:

unlike the conditions that prevailed when Congress first authorized
regulation of the broadcast spectrum, the Internet can hardly be
considered a ‘“‘scarce” expressive commodity. It provides rela-
tively unlimited, low-cost capacity for communication of all kinds
.. .. This dynamic, multifaceted category of communication in-
cludes not only traditional print and news services, but also audio,
video, and still images, as well as interactive, real-time dialogue.
Through the use of chat rooms, any person with a phone line can
become a town crier with a voice that resonates farther than it
could from any soapbox. Through the use of Web pages, mail ex-
ploders, and newsgroups, the same individual can become a
pamphleteer.*

Thus, in Reno, the Court acknowledged the vastness, diversity, and dy-
namism of the internet and granted internet communication the full measure
of constitutional protection. And since Reno, the number of internet users
has increased dramatically to an estimated 259,561,000 in North America
and 1,802,330,457 worldwide.’ These numbers suggest that the internet has
become perhaps the most extensive means of communication yet devised.
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However, the diversity of human thought found on the web includes not
just the inspired and the banal, but also the depraved. Due to its speed,
global reach, and promise of anonymity, the internet has undoubtedly be-
come a valuable means of communication for those of ill will. Perhaps not
surprisingly, the use of the internet by people interested in promoting terror-
ism, racism, and the like has made many anxious. Articles discussing this
subject appear frequently,® and some vigorously advocate greater regulation
of extremist speech on the internet.” For example, Alexander Tsesis argues
that “the state should prohibit persons and organizations from intentionally
conveying racial animus through the Internet when their messages are sub-
stantially likely to produce bias motivated malfeasance.”® Tsesis further ad-
vocates the establishment of an international treaty to deter the
dissemination of hate propaganda via the internet and to prevent “terrorists
and supremacists from indoctrinating volatile followers.”” And a number of
commentators have questioned whether present First Amendment doctrine
“is flexible enough to deal with the current threat, terrorism, and new media,
particularly the Internet.”'®

As Lee Bollinger explains, “every time a new communication technol-
ogy comes along, people get nervous. They are afraid that the technology is
going to change the way people think and behave, and societies want to
clamp down on it.”'" There can be no doubt that in times of danger, real or
imagined, Americans have too often “allowed fear to get the better of them”
and have unjustifiably curtailed civil liberties.!> Further, countries with tra-
ditions less protective of speech than the United States have taken a variety
of steps to quell the spread of internet hate speech.'

It is easy to denigrate the value of speech that most consider hateful and
ignorant'* and to point to examples of atrocities committed after racist incite-
ment.”> It is also easy to exaggerate the harm that can come from a new
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means of communication such as the internet. In our view, it is critical that
we not succumb to the temptation to weaken our protections of speech based
on concerns about terrorists and hatemongers and their use of the internet.
We further contend that when the Supreme Court decided Brandenburg v.
Ohio in 1969, it established a framework that has well protected the values
served by the First Amendment, and that nothing about the internet suggests
a need to modify that framework.'¢

In this Article, we seek to explain why the balance that the Court struck
in Brandenburg between protecting speech and protecting society against the
commission of unlawful acts is appropriate for internet communication. We
begin by briefly outlining the key values underlying the First Amendment
and how those values relate to internet communication. We then discuss the
Brandenburg test and some of the decisions applying it, including some spe-
cifically concerning internet communication. We conclude with several gen-
eral observations about Brandenburg’s impact and an explanation of why we
oppose the application of a less speech-protective standard to internet
communication.

The Constitution protects freedom of speech for many reasons. Some
theorists argue that the primary purpose of the First Amendment is to facili-
tate democratic self-determination,'” which “requires the maintenance of a
structure of communication open to all.”'® Others contend that the Amend-
ment’s most significant contribution is the development of “deliberative au-
tonomy,” that is, the ability of individuals to formulate their own views
based on all available information."” Yet others emphasize that uninhibited
debate assists in the search for the truth and that exposure to plainly false or
offensive speech, which does not directly assist in the search for truth, may,
by virtue of its very wrongfulness, reinforce our understanding of the truth.?
One justification—the so-called “safety-valve argument”—holds that per-
mitting extremists to blow off steam allows us to know who they are and
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what they are thinking.?! Another posits that while some categories of
speech likely contribute nothing to society, we are incapable of censoring
precisely enough to avoid “threatening speech we value.”??

We do not intend to explore these theories in any depth. However, we
agree with Robert Post that the most important function of the First Amend-
ment is to protect the communicative process necessary for the maintenance
of democracy.? The Amendment ensures that individuals can freely contrib-
ute to the formation of public opinion. This is critical because, in a democ-
racy, public opinion guides the conduct of government.* By safeguarding
the ability of persons to participate in the formation of public opinion, the
First Amendment contributes to the preservation of government’s democratic
legitimacy.?

We also note that various kinds of offensive or extremist speech can
contribute to the formation of public opinion and provide other value. Ex-
tremist speech, for example, can educate people about governmental or orga-
nizational misconduct. Speech allegedly advocating the commission of
illegal acts—the kind of speech that was at issue in Brandenburg—can also
have significant value.?® In his important book Speech, Crime, & the Uses of
Language, Kent Greenawalt argues that ‘“encouragements” to commit
crimes “that do not involve threats, orders, offers of agreement or offers of
benefits the speaker will confer’” should receive a significant degree of
First Amendment protection if such encouragements are both “public” and
“ideological.”?® This is so because advocacy that is publicly expressed and
based on an ideological motive or appeal, that is, advocacy that refers to
“duty, right, overall welfare, or some historical, philosophical, political, or
religious view,” often has substantial value as expression.”? Speech that is
both public and ideological is likely to have value because it represents an
effort to persuade the public of the wisdom of a position or course of action
rather than an attempt to persuade a person or small group of persons to
commit a crime. Thus, Greenawalt contends that for public ideological ap-
peals, “something like the stringent requirements of the Brandenburg v.
Ohio test are most plainly apt.”*® Such speech “should be constitutionally
punishable if and only if (1) the speaker seriously urges commission of a
specific crime within the very near future, and (2) it is reasonably likely that
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the speech will contribute to the commission of the crime within the very
near future.”®' In contrast, private solicitations to commit crimes that lack
any ideological motive or appeal have little, if any, value in comparison to
the danger they pose.®

In modern life, issues involving extremist speech and the First Amend-
ment are most likely to arise in the context of internet communication. This
is so because public opinion is formed in a “public sphere” in which citizens
communicate with people they may not know,* and today, the internet com-
prises a substantial portion of that public sphere. Not only do citizens obtain
much of their news and information online, they also communicate with one
another through e-mail, chat rooms, and social networking sites. Many poli-
ticians and other public figures have taken advantage of these forums; for
instance, even the President of the United States has a Facebook page** and
answers questions from citizens via YouTube.?

In Reno, the Supreme Court strengthened the First Amendment values
discussed above by protecting extremist speech on the internet to the same
extent that it is protected in other modes of communication. Most signifi-
cantly, the Court reinforced the right of all individuals to use the internet to
attempt to influence public opinion.

It is particularly important that the internet be free from censorship be-
cause, more than most other media, the internet empowers individual citi-
zens and equalizes opportunities for communication. It vastly increases
individuals’ access to information and enables them to transmit messages to
large numbers of other people at the same time. Although an individual may
lack the financial or political wherewithal to transmit messages via tradi-
tional broadcast or print media, any person with access to a computer can
use the internet. Thus, the internet is an equalizing as well as an empower-
ing means of communication.’* And by applying traditional First Amend-
ment principles to the internet, the Supreme Court left these important
characteristics undisturbed.

Because the internet expands both the number of people who are able to
participate in the democratic conversation and the number of opinions avail-
able for consideration, an uncensored internet promotes democracy. Any
person may seek an internet audience and, as the success of many bloggers
attests, speakers who have ideas can sometimes succeed in doing so. In this
respect, the internet embodies in a relatively pure form the First Amendment
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notion of the marketplace of ideas.’” Ideas that are attractive will attract
readers, and those that are not will not.

As the foregoing analysis makes clear, the values underlying the First
Amendment apply equally to all communication, whether via the internet or
other means. Because maintenance of a healthy public sphere is critical to
self-governance, an understanding of the democratic values underlying the
First Amendment will lead to close scrutiny of any regulation of internet
communication to ensure that the vitality of the democratic conversation is
not diminished.

IL.

The case in modern constitutional law that perhaps most clearly embod-
ies the values discussed above is Brandenburg. In Brandenburg, the Su-
preme Court held that government may “forbid or proscribe advocacy of the
use of force or of law violation [only] where such advocacy is directed to
inciting or producing imminent lawless action and is likely to incite or pro-
duce such action.”3®

The origins of Brandenburg trace back to a series of World War I era
cases in which the Court introduced the famous “clear and present danger”
test for evaluating provocative speech.®® In practice, the test permitted the
government to punish speech that seemed unlikely to produce actual harm.
As a result, the test’s originator, Justice Holmes (often joined by Justice
Brandeis), soon became disenchanted with the manner of its application.*
Despite the eloquence of Holmes, Brandeis, and the Justices who would later
assume their roles,* in the thirty years following the adoption of the clear
and present danger test, the Court never invoked it in favor of radicals prose-
cuted for seditious advocacy.*?

However, in 1957, in Yates v. United States, the Court drew a distinc-
tion between advocacy of rebellion “as an abstract principle, divorced from

37 See id. at 161-63. We do not explore the differences between Robert Post’s view of the
First Amendment as a safeguard of individuals’ ability to contribute to the formation of public
opinion and Justice Holmes’s marketplace of ideas concept. These models may be largely
interchangeable. See Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissent-
ing); see generally Cass R. Sunstein, The First Amendment in Cyberspace, 104 YALE L.J.
1757, 1763 (1995) (analyzing the applicability of various theories of the First Amendment to
speech conveyed over the internet).

38 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969).
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United States, 249 U.S. 204 (1919) (Holmes, J.) (applying Schenk’s analytical framework and
upholding petitioner’s conviction for having frustrated the military’s recruitment efforts); Debs
v. United States, 249 U.S. 211 (1919) (Holmes, J.) (similarly applying Schenk in upholding
labor leader Eugene Debs’s conviction under the Espionage Act).

40 See, e.g., Whitney v. California, 274 U.S. 357, 372 (1927) (Brandeis, J., concurring);
Gitlow v. New York, 268 U.S. 652, 672 (1925) (Holmes, J., dissenting); Abrams, 250 U.S. at
624 (Holmes, J., dissenting).

41 See, e.g., Dennis v. United States, 341 U.S. 494, 579-81 (1951) (Black. J., dissenting);
id. at 581-91 (Douglas, J., dissenting).

42 Rohr, supra note 28, at 5.
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any effort to instigate action to that end” and “advocacy directed at promot-
ing unlawful action.”® And in 1961, in Noto v. United States, the Court
differentiated between “the mere abstract teaching . . . of the moral propriety
or even moral necessity for a resort to force and violence” and actually pre-
paring “a group for violent action and steeling it to such action.”* Although
the Court purported to decide Yares and Noto on the basis of statutory con-
struction, the cases nevertheless provided the First Amendment context for
Brandenburg, which involved a conviction of a Ku Klux Klan leader under
Ohio’s Criminal Syndicalism Act. The Brandenburg Court struck down the
statute as facially violative of the First Amendment and, for the first time,
subjected communication advocating violence or other illegal acts to a
highly speech-protective test, requiring the government to show that the
speech was both directed to inciting imminent lawless action and likely to
produce such action.®

As Marc Rohr points out, numerous ironies surround Brandenburg’s
status as perhaps the most speech-friendly case in Supreme Court history.
Although the Court drew on past precedent, in some respects the formulation
it arrived at seemed to come out of the blue. First, the Court announced its
decision in a relatively brief, unanimous per curiam opinion in which the
three most conservative Justices on the fabled Warren Court—IJustices Stew-
art, Harlan, and White—joined.*® Second, the First Amendment standard
that the Court adopted, although ostensibly derived from prior case law, set
forth a highly specific refinement of the “clear and present danger” test.*’
And third, the Court likely could have resolved the case based on the princi-
ples announced in Yates and Noto without establishing a new constitutional
test.®* As Rohr puts it, “[t]he conclusion that the Brandenburg test was
unnecessary to the decision of the Brandenburg case is, on balance, all but
inescapable.”#

Ironies aside, the test that the Court articulated in Brandenburg has
served us well, and nothing about the internet provides cause for seeking a
less speech-protective standard for internet communication. As Daniel
Kobil explains:

the Brandenburg test is clear and relatively easy to apply[,] . . .
[it] properly channels governmental efforts toward preventing un-
lawful behavior rather than . . . attempting to police and poten-
tially punish provocative speech[, and] . . . it is flexible enough
. . . to punish expression that amounts to little more than the first

43354 U.S. 298, 318 (1957).
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step in carrying out unlawful conduct such as soliciting murder for
hire . . . 30

Judicial decisions in which Brandenburg’s principles have been scrupulously
applied illustrate Kobil’s points. By understanding and embracing Branden-
burg’s insistence that the proper focus of the criminal law is conduct, not
speech, such decisions have generally reached outcomes reflective of the
values underlying the First Amendment. Since 1969, the Supreme Court has
applied Brandenburg on only two occasions, but in both cases it ruled in
favor of free speech.

In Hess v. Indiana, the Court reversed the disorderly conduct convic-
tion of an antiwar demonstrator who said in response to a directive to dis-
perse, “We’ll take the fucking street later.”>' The Court rejected the notion
that such expression amounted to unlawful incitement, explaining that “[a]t
best . . . the statement could be taken as counsel for present moderation; at
worst, it amounted to nothing more than advocacy of illegal action at some
indefinite future time.”>?> Because the defendant had not directed the state-
ment to any person or group, the Court concluded that he was not advocating
action. The Court further noted that “since there was no evidence or rational
inference from the import of the language that his words were intended to
produce, and likely to produce, imminent disorder, those words could not be
punished by the State on the ground that they had a tendency to lead to
violence.”? Thus, Hess placed particular emphasis on the imminence re-
quirement. Rohr suggests that the case may be viewed as holding that even
where a speaker advocates an illegal action that is “intended to take place
(and perhaps likely to take place) several hours (at most) in the future, that
relatively minimal temporal relationship between speech and resulting harm
did not satisfy the ‘imminence’ requirement of the Brandenburg test.”*

The Supreme Court also applied Brandenburg in NAACP v. Claiborne
Hardware Co., which involved a boycott by black citizens of white-owned
businesses in Claiborne County, Mississippi and a variety of provocative
statements by the leader of the boycott, Charles Evers.’ Although some of
Evers’s statements appeared to threaten boycott violators, the Court found
that his “emotionally charged rhetoric . . . did not transcend the bounds of
protected speech set forth in Brandenburg . . . . An advocate must be free to
stimulate his audience with spontaneous and emotional appeals for unity and
action in a common cause.”

Although the Supreme Court has not had occasion to apply Branden-
burg to internet advocacy, lower courts have, and in doing so have provided

30 Daniel T. Kobil, Advocacy On Line: Brandenburg v. Ohio and Speech in the Internet
Era, 31 U. ToL. L. Rev. 227, 235 (2000) (emphasis added).

51414 U.S. 105, 107 (1973).

32 Id. at 108.

33 Id. at 109 (internal quotation marks omitted) (emphasis added).

34 Rohr, supra note 28, at 12.

35458 U.S. 886, 900 (1982).

56 Id. at 928.
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more examples of how well the Brandenburg standard works in distinguish-
ing between provocative but important advocacy and advocacy genuinely
likely to produce harm. For example, in United States v. Carmichael, the
government sought a protective order prohibiting a defendant charged with
drug offenses from operating a website containing the names and photos of
agents and informants involved in his case—all beneath the word “wanted”
in large, red letters—as well as a request for information about them.>” Al-
though the defendant made no direct threats on the site, the government
argued that the website encouraged viewers to harm the agents and infor-
mants depicted.”® The District Court for the Middle District of Alabama
rejected the argument, holding that Carmichael’s site did not satisfy “the
imminency requirement of Brandenburg.”* The court also found the case
analogous to Claiborne Hardware; like Charles Evers, Carmichael em-
ployed language with a threatening connotation, but absent evidence that he
“authorized, ratified, or directly threatened acts of violence,” the speech was
protected.®

The court declined to reach a different result simply because the defen-
dant used the internet, noting that under Reno, “speech on the internet is
subject to no greater or lesser constitutional protection than speech in more
traditional media.”®" Consistent with Greenawalt’s ideas discussed above,
the court also noted that hostile speech disseminated to a broad audience
should be treated as less threatening than speech directed to a specific per-
son.®? Finally, the court made clear that the First Amendment protects the
right to publicize governmental activity such as criminal trials, even when
the publicity alarms or embarrasses the persons involved.®

In Sheehan v. Gregoire, a plaintiff who operated a website critical of
law enforcement challenged a state statute that barred the publication of per-
sonal information about police, corrections officers, or court employees with
the intent to harm or intimidate.** The District Court for the Western District

57326 F. Supp. 2d 1267, 1272 (M.D. Ala. 2004).

#Id. at 1286.

¥ Id. at 1287.

60 1d. at 1288 (quoting Claiborne Hardware, 458 U.S. at 929).

S Id. at 1288-89 (citing Reno v. ACLU, 521 U.S. 844, 870 (1997)).

%2 Id. at 1289 (citing Planned Parenthood v. Am. Coalition of Life Activists, 290 F.3d
1058, 1099 (9th Cir. 2002) (Kozinski, J., dissenting) (“[S]tatements communicated directly to
the target are much more likely to be true threats than those . . . communicated as part of a
public protest.”’); United States v. Bellrichard, 994 F.2d 1318, 1321 (8th Cir. 1993)
(“[C]orrespondence . . . delivered to a person at home or at work is somewhat more likely to
be taken by the recipient as a threat than is an oral statement made at a public gathering
) 8

93 See id. at 1290 (citing Gentile v. State Bar of Nevada, 501 U.S. 1030, 1034 (1991)
(“There is no question that speech critical of the exercise of the State’s power lies at the very
center of the First Amendment.”); Globe Newspaper Co. v. Superior Court, 457 U.S. 596,
605-06 (1982) (describing importance of public scrutiny of criminal trials); United States v.
Ford, 830 F.2d 596, 599 (6th Cir. 1987) (“The accused has a First Amendment right to reply
publicly to the prosecutor’s charges, and the public has a right to hear that reply.”) (citation
omitted)).

%4272 F. Supp. 2d 1135, 1139 (W.D. Wash. 2003).
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of Washington first concluded that the mere release of such information,
even for the purpose of intimidation, was not constitutionally proscribable as
a “true threat.”® Nor, the court held, did such release constitute unlawful
advocacy under Brandenburg.®® The court stated that “putting [certain indi-
viduals] in harm’s way by singling them out for the attention of unrelated
but violent third parties is [conduct] protected by the First Amendment.”?’
The court acknowledged the individuals whose names were released online
might experience “the real fear of harm and intimidation,” but nevertheless
concluded that “we live in a democratic society founded on fundamental
constitutional principles. In this society, we do not quash fear by increasing
government power, proscribing those constitutional principles, and silencing
those speakers of whom the majority disapproves.”®

I1I.

Reflecting on the forty years since the Supreme Court decided Bran-
denburg, it is hard to avoid concluding that the case has had a significant
impact. In fact, it is not unreasonable to suggest that Brandenburg has
played at least some small part in making our society a stronger and more
tolerant one. Lee Bollinger argues that a critical, if little noted, justification
for an expansive interpretation of the First Amendment so as to provide great
toleration of extremist speech is that by doing so, we enable citizens to learn
to respond to unwelcome or abhorrent utterances with greater self-control.®
This in turn contributes to the creation of a society that responds to anti-
social behavior with more self-control. In other words, a strong free speech
principle creates a stronger citizenry.

On a less exalted level, the high degree of speech protection provided
by the Brandenburg standard has likely led to the dismissal of criminal
charges and the reversal of criminal convictions in cases where the govern-
ment clearly targeted offensive speech rather than speech actually likely to
cause harm. The Brandenburg standard also seems to have played a part in
causing a decline in the number of criminal prosecutions focusing on advo-
cacy. Although such prosecutions increased substantially in past times of
widespread anxiety, such as the First Red Scare of the World War I era and
the early years of the Cold War, that does not seem to be the case in the post-
9/11 period.

Brandenburg has also had the salutary effect of forcing Congress to
take the values underlying the First Amendment into consideration when
enacting criminal statutes directed at advocacy. In 1981, when Congress
enacted 18 U.S.C. § 373, criminalizing the solicitation of certain criminal
acts, it made clear that it drafted the statute with Brandenburg in mind. In

%5 Id. at 1141.

66 Id.

7 Id. at 1149 (quoting Planned Parenthood, 290 F.3d at 1063).
%8 Id. at 1150.

% Lee C. BOLLINGER, THE TOLERANT SocieTy 238 (1986).
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its report on the bill that became § 373, the Senate Judiciary Committee
discussed Brandenburg and other advocacy-related cases and noted that they
required “a relatively high degree of proximity, probability, or seriousness
in the evil the state seeks to prevent by the regulation of speech.””

The Committee further explained that the proof required to establish the
elements of the § 373 offense would, in most cases, obviate potential First
Amendment problems. The government would have to establish that the
offender had the intent that another person commit a violent crime, and that
the circumstances show that the actor was serious in his intention.”” The
government also would have to establish that the defendant commanded,
entreated, induced, or otherwise endeavored to persuade the other person to
commit the crime of violence; Congress specifically rejected words such as
“counsels,” “encourages,” or “requests’ because these words suggest
equivocation “too close to casual remarks.””? The Committee concluded
that because the typical case would involve activity such as an heir soliciting
the murder of a relative from whom the heir expected an inheritance, a busi-
ness owner importuning another to commit arson on his business to collect
insurance money, or an organized crime boss directing a subordinate to kill a
rival gang leader, First Amendment issues were unlikely to arise.”> How-
ever, in the unusual case in which such issues would arise, the Committee
understood that the First Amendment principles established in Brandenburg
would “operate as supplementary restrictions on the applicability of the
section.”7

As previously indicated, however, a number of commentators contend
that the internet should be governed by less speech-protective standards.
They offer several arguments in support of this position. In our view, none
are persuasive. First, proponents of an internet-specific standard argue that
extremist advocacy on the internet is more dangerous than elsewhere be-
cause it may reach a larger audience.” But all previous advances in commu-
nications technology, including the printing press, the telegraph, and the
telephone, allowed speakers to reach larger audiences.”® Moreover, just as
the internet allows a reader to access troubling content quickly and easily, he
or she may obtain contrary information just as readily. Justice Brandeis’s

70S. Rep. No. 97-307, at 180 (1981).

" 1d. at 182.

21d.

3 Id. at 181.

74 Id. at 182; see also S. Rep. No. 98-225, at 309 (1983) (“[T]he Committee wishes to
makes it clear that what is involved is legitimately proscribable criminal activity, not advocacy
of ideas that is protected by the First Amendment right of free speech.”).

7> See, e.g., Scott Hammack, The Internet Loophole: Why Threatening Speech On-Line
Requires a Modification of the Courts’ Approach to True Threats and Incitement, 36 CoLuMm.
J.L. & Soc. Pross. 65, 81 (2002).

6 Of course, it is possible for a speaker to convey electronically a threat or inducement to
an individual or select group. It is also true that certain online forums limit participation. In
this piece, we focus primarily on publicly available internet speech.
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famous comment that “the fitting remedy for evil counsels is good ones”
remains sound advice.”

Proponents of a less protective standard for internet speech also point to
the speed with which individuals can disseminate extremist messages on the
internet.”® However, recipients of electronic communications must often de-
cipher them “through the act of reading, a cognitive act that is of sufficient
abstraction that we can assume any unlawful conduct that follows the speech
is the product of reflection rather than of an unthinking reaction by the lis-
tener to the expression.”” Further, while Brandenburg may be “strict in
theory,” it need not be “fatal in fact.”®® Kobil suggests that an internet com-
munication otherwise punishable under Brandenburg may be more likely to
produce a conviction than would the same communication if disseminated in
a more traditional way because the government could more easily satisfy the
imminence requirement.®!

Finally, those who advocate an internet-specific First Amendment stan-
dard cite the anonymity of online communications.®?> But anonymous speech
is not new. In the United States, it dates back at least to the Federalist Pa-
pers, and the Supreme Court has recognized that “an author’s decision to
remain anonymous . . . is an aspect of the freedom of speech protected by
the First Amendment.”®* Further, as every defendant in an online solicita-
tion or child pornography case can attest, law enforcement is far from help-
less to determine the identities of those who use the internet unlawfully.

Even if we were inclined to weaken the constitutional protection af-
forded online speech, we would have to face the difficult task of identifying
what speech would be subject to greater restriction and under what circum-
stances. Advocates of online censorship tend to underestimate this diffi-
culty. Tsesis, for example, would outlaw “messages . . . likely to produce
bias motivated malfeasance,”® or specified “intolerant diatribe”®> as if it
were self-evident what communications these descriptions might encompass.
Moreover, as Robert Post explains, codes imposing restrictions on speech
about specified minority groups have no logical stopping point.%

Finally, it must be noted that laws criminalizing bias-motivated advo-
cacy or action have often been used against the minority groups that these
laws presumably were designed to protect. For example, the first person to
be prosecuted under Wisconsin’s hate crimes law was Todd Mitchell, an Af-

77 Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring).

8 See, e.g., Hammack, supra note 75, at 83.

7 Kobil, supra note 50, at 244.

80 1d. at 241.

811d. at 246.

82 See, e.g., Hammack, supra note 75, at 83-85.

8 MclIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 342 (1995).

84 Tsesis, supra note 6, I 4.

81d. q 22.

8 Post, supra note 17, at 316 (“In a large heterogeneous country populated by assertive
and conflicting groups, the logic of circumscribing public discourse to reduce political es-
trangement is virtually unstoppable.”).



2010] Extremist Speech and the Internet 373

rican American.’ And among the first books seized by Canadian customs
officials under an anti-pornography law championed by feminist Andrea
Dworkin were books written by Dworkin.®

IV.

For much of the twentieth century the Supreme Court struggled to for-
mulate a standard for evaluating advocacy under the First Amendment. In
Brandenburg, the Court settled on a test that balances the genuine security
needs of society with the need to maintain a public sphere open to all. Noth-
ing about the internet requires a new test. We should resist letting fear of a
new technology get the better of us. The First Amendment challenges posed
by the twenty-first century are not really new.

87 See Wisconsin v. Mitchell, 508 U.S. 476 (1993).
8 Nadine Strossen, “Is Minnesota Progressive?” A Focus on Sexually Oriented Expres-
sion, 33 Wm. MitcHeLL L. Rev. 51, 67 (20006).






